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This matter, the appeal of a $250 civil penalty for smok e

emissions allegedly in violation of respondent's Section 9 .03(b )

of Reaulation i came on for hearing before the Pollution Contro l

Hearings Board, Chris Smith and Dave J . Mooney, convened a t

Seattle, Washington on September 26, 1977 . Hearing Examine r

William A . Harrison presided . Respondent elected a formal hearing .

Appellant appeared by and through its attorney, lark J . Sullivan .

Res pondent appeared by and through its attorney, Keith D . McGoffin .

CoLrt reporter Gene Barker recorded the proceedings .
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\ .itr.esses were sworn and testified . Exhibits were examined .

From testimony heard and e .hibits examined, the Pollution Contro l

heari ngs Board rakes these

FINDINGS OF FACT

5

	

I

6

	

Respondent, pursuant to RCS : 43 .21B .260, has filed with thi s

7 Hearings Board a certified copy of its Regulation I containin g

8 respondent's regulations and amendments thereto . Official notic e

9 thereof is hereby taken .

I I

On Flay 31, 1977 the M/S HALO moored at Everett, Washin g ton

emitted black smoke of a shade e quivalent to Nos.2 to 2-1/2 on th e

Ringeliann Chart, for a duration of twenty-three consecutive minutes .

This emission was observed and recorded by respondent's inspector ,

who brought the emission to the attention of the sh i p 's crew approximatel y

one half hour after the emission began . Although the respondent' s

ins p ector issued a Notice of Violation at that time, the emission

continued during and after the inspector's visit . A Notice and Order o f

Ci\il Penalty, No . 3346, in the amount of $250 was subsequently issued to

ap pellant . From this penalty, appellant appeals .

II I

There was no attempt by either the ship, nor its agent Japa n

Lire (U .S .A .) Li-rted, to notify respondent of the emission, prior t o

the arrival of res pondent ' s inspector . Japan Line (U .S .A .) Limited

25 f . -as a % , are of respondent's regulations prohibiting certain smoke emission s

26 (Secticn 9 .03(h)) and providing for an exception if respondent i s
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1

1 'immediately notified of emissions caused by an unforeseeable failur e

or breakdown (Section 9 .16) .

IV

Any Conclusion of Law hereinafter recited which should be deeme d

a Finding of Fact is hereby adopted as such .

From these Findings the Pollution Control Hearings Board comes

to these

CONCLUSIONS OF LAW

I

In emitting an air contaminant, smoke, for more than thre e

minutes in any one hour which contaminant is of a shade darker than

that designated on the Ringelmann Chart as No . 1 (20% density), appellan t

violated Section 9 .03(b) of respondent's Regulation I .

I I

Appellant's seeks to invoke the exception provision o f

Section 9 .16 of respondent's Regulation I which states as follows :

Emissions exceeding any of the limit s
established by this Regulation as a direc t
result of start-ups, periodic shutdown, o r
unavoidable and unforeseeable failure o r
breakaown, or unavoidable and unforeseeabl e
upset or breakdown of process equipment o r
control apparatus, shall not be deemed i n
violation provided the following requireIent s
are met :

(1) The owner or operator of such proces s
or equipment shall immediately notify the Agency
of such occurrence, together with the pertinent
facts relating thereto regarding nature o f
problem as well as time, date, duration an d
anticipated influence on emissions from th e
source .
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I.

(2) The owner or operator shall, upon th e

r eq uest of the Control Officer, submit a ful l
report including the 1:no,•n causes and the
p reventive measures to be taken to minimiz e

or eliminate a re-occurrence .

Appellant did not notify respondent of the emission i n

q uestion until respondent's inspector came on hoard shin and notifie d

appellant . The rapid arrival of respondent's inspector may not deprive

an appellant of Section 9 .16 if there has been a bona fide g ood fait h

attempt on the part of the appellant to notify respondent prior to and

independent of the inspector's appearance . Here, however, the emission

continued for at least 23 minutes (20 minutes beyond the allowabl e

maximum) without any attempt by appellant to notify respondent . Likewis e

there is no convincing evidence that members of the ship's crew wer e

co g nizant of Section 9 .16 nor that any plan had been prepared betwee n

the ship and its agent, Japan Line (U .S .A .) Limited, to effect the

immediate notice required by that Section . Under these circumstance s

the provisions of Section 9 .16 are not available to exculpate th e

ap p ellant .

18

	

II I

19

	

Appellant seeks an abatement of the penalty citing Ker r

2fi Steamship Co ., Inc . v . PSAPCA, PCHB No . 477 . In that case th e

21 maximum penalty of S250 vas assessed . This Hearings Board

99 suspended one half of that penalty upon the findings tha t

a) the smoke emission in question was of seven minutes duratio n

24
e tc h) was halted, by stoppin g the ship's engine, immediately upon

25 notice to the crew by the inspector . Here, by contrast, the emission

26 „ es of 23 minutes duration, and as allowed to continue after th e
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irspector served a written Notice of Violation upon the ship's crew .

These circur-stances do not justify the penalty abater ;ent granted in

Kerr .

I V

Any Firding of Fact which should be deer'ed a Conclusion o f

La,- is hereby adopted as such .

From these Conclusions the Pollution Control Hearings Board

mates this

ORDER

The $250 civil penalty appealed from, and imposed by Notice an d

Order of Civil Penalty No . 3346, is hereby affirmed .

DONE at Lacey, Washington, this 	 /	 day of October, 1977 .

POLLUTION CONTROL HEARINGS BOAR D
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